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PROHIBITED BEHAVIOUR ORDERS BILL 2010 

Committee 

Resumed from 11 November. The Deputy Chairman of Committees (Hon Max Trenorden) in the chair; Hon 
Michael Mischin (Parliamentary Secretary) in charge of the bill. 

Clause 3: Terms used — 

Committee was interrupted on the following amendment moved by Hon Alison Xamon — 

Page 4, lines 3 and 4 — To delete the lines. 

Hon ALISON XAMON: It has been a while since we debated this bill. I recall that I had asked a question of the 
parliamentary secretary about the definition of “youth”. I wish to clarify that the amendment to remove the 
definition of “youth” from this bill was originally proposed by Hon Giz Watson, but it currently stands in my 
name.  

Amendment put and a division taken with the following result - 

Ayes (13) 

Hon Matt Benson-Lidholm Hon Adele Farina Hon Ljiljanna Ravlich Hon Linda Savage (Teller) 
Hon Robin Chapple Hon Jon Ford Hon Sally Talbot  
Hon Kate Doust Hon Col Holt Hon Ken Travers  
Hon Sue Ellery Hon Lynn MacLaren Hon Alison Xamon  

Noes (15) 

Hon Liz Behjat Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton 
Hon Peter Collier Hon Brian Ellis Hon Robyn McSweeney Hon Max Trenorden 
Hon Mia Davies Hon Philip Gardiner Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Wendy Duncan Hon Nick Goiran Hon Norman Moore  

            

Pairs 

 Hon Giz Watson Hon Donna Faragher 
 Hon Helen Bullock Hon Jim Chown 
 Hon Ed Dermer Hon Simon O’Brien 
 

Amendment thus negatived.  

Hon ADELE FARINA: I refer to the definition of “PBO” at page 3 of the bill. I would like some clarification of 
what is intended here. The definition in the bill of what a PBO will do seems to be quite different from what the 
Minister for Police and the Premier, and even the Commissioner of Police, seem to think a PBO will do. I 
therefore take this opportunity to ask the parliamentary secretary to clarify for the Parliament exactly what a 
PBO will do once this bill is enacted and PBOs are put into effect.  

Hon MICHAEL MISCHIN: The bill states — 

prohibited behaviour order or PBO means an order made under this Act imposing constraints of the 
kind referred to in section 10 on a person; 

That is what it says, and that is what it will be doing.  

Hon ADELE FARINA: The Premier is on the public record as saying that a PBO will prevent a person from 
being detained in a detention centre or going to jail. I would like the parliamentary secretary to clarify whether 
that is in fact what a PBO will do, because that is not my understanding of what a PBO will do.  

Hon MICHAEL MISCHIN: I am not aware of those comments. A PBO will do what the bill says a PBO will 
do, as has been outlined repeatedly since we began this debate.  

Hon ADELE FARINA: I will rephrase the question. Is there any provision in the bill that states that a PBO will 
have the effect of preventing a person from going to jail? 

Hon MICHAEL MISCHIN: No. 

Hon ADELE FARINA: The Commissioner of Police has made the public statement, if I have interpreted him 
correctly, that a PBO will apply only to high-volume, low-level offences. Will the parliamentary secretary please 
indicate which provision in the bill states that a PBO will apply only to high-volume, low-level offences? 
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Hon MICHAEL MISCHIN: We went through all this on the last occasion, when the member asked me about 
the alleged mismatch between the second reading speech and the content of the bill, and public comments. There 
is nothing further I can say on this. The bill says what it says; and the policy of the bill is what has been stated 
repeatedly.  

Hon ADELE FARINA: I am happy to stand corrected on that. I will rephrase the question. Will the 
parliamentary secretary advise whether there is any provision in the bill that says that a PBO will apply only to 
high-volume offences?  

Hon MICHAEL MISCHIN: I have covered this. 

Hon KATE DOUST: I appreciate that it has taken a while for us to get to this point. But this is a highly 
contentious piece of legislation, and we are getting various interpretations from the Commissioner of Police, the 
police minister, the Premier, and others, about how this legislation will work in the real world, what is involved 
and what is not involved, and what types of behaviours will be taken into account if a PBO is issued. So although 
the parliamentary secretary may feel as though he has addressed this matter, we are legitimately trying to get the 
answers on the record so that the community will have a clear understanding of what the impact of this bill will 
be if this legislation goes through. If the parliamentary secretary thinks this is a waste of his time, that is 
unfortunate. But we are going to continue to ask the questions until we get the answers, so that we are clear 
about this and we can convey with clarity to the community exactly what this legislation is about and exactly 
what it is going to do to people in the community. So if the parliamentary secretary does not want to answer 
these questions, we are going to keep rephrasing them until we get the answers that we want. 

Hon MICHAEL MISCHIN: Well, it has already been rephrased on probably half a dozen occasions, and I 
covered it in quite some detail on the last occasion. There have been allegations of a mismatch between what 
was said in the second reading speech and what is said in the bill, and alleged public comments, which I have not 
seen. I have already answered this, and I do not propose to go through it again. Members opposite can ask the 
same questions over and over, but the response is going to be the same.  

Hon ADELE FARINA: My question was: will the parliamentary secretary please point me to the provision in 
this bill that clearly states that PBOs will apply only to high-volume offences? 

Hon Michael Mischin: I have already answered that question, just five minutes ago.  

Hon ADELE FARINA: Well, answer it again. 

Hon Michael Mischin: No. I have answered it. 

Hon ADELE FARINA: The parliamentary secretary seems to misunderstand what his role is in this place. This 
house is a house of review. Members of this place have every right—in fact, it goes further than a right; we have 
an obligation—to get to the bottom of what is proposed in laws and to understand those laws before we make 
them. It is impossible for judges interpreting the law to do that if we cannot get to the bottom of the intent of a 
piece of legislation. The problem that we are facing here is that we have a bill before us that I think most of us in 
this place can read and understand. But unfortunately the Premier, the minister and the Commissioner of Police 
are having difficulty comprehending the bill, because they are putting out a very different public message from 
the one that any person who picks up this bill would interpret this bill to mean. It is our duty as members of this 
Parliament to clarify this issue, particularly when that misinformation continues day after day after day in the 
public media, and the public now has an understanding of what this piece of legislation will do that is very 
different from what clearly is stated in the letter of the bill. So I do not think it is unreasonable for members of 
this place to seek clarification. If the parliamentary secretary does not want to answer questions, I can assure him 
that members on this side are more than capable of standing for 10 minutes at a time and talking to clause 3— 

Hon Robyn McSweeney: Is that a threat? 

Hon ADELE FARINA: No; it is a promise, actually—and we will just continue talking if the parliamentary 
secretary does not want to answer questions. It is his obligation to do that.  

Hon Robyn McSweeney interjected. 

Hon ADELE FARINA: I know that Hon Robyn McSweeney must be finding this very difficult, because when 
she brings a bill before this house, she goes to quite considerable effort to make sure that members’ questions are 
answered and that we fully understand the bill before us. Hon Robyn McSweeney must be very embarrassed by 
the performance of the parliamentary secretary on this bill, so I can understand why she is continuing to interject 
from the government benches. The situation is that the parliamentary secretary has a responsibility to answer 
questions and to make clear to this Parliament why we should pass this bill, and what this bill will do once it is 
passed. The parliamentary secretary needs to understand his duty to reply to questions and to provide 
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clarification, wherever it is needed, whenever it is needed, and however many times it is needed, if the 
parliamentary secretary has any interest in getting this bill passed at any time this year. So I ask my question 
again: will the parliamentary secretary please point to the clause in this bill that states that a PBO will be applied 
only to high-volume offences? 

Hon Michael Mischin: No. 

Hon KATE DOUST: Mr Deputy Chairman, it is standard procedure that when ministers or parliamentary 
secretaries are responding from the table, they rise to their feet so that Hansard can record their comments—not 
just a grunt from the table. 

The DEPUTY CHAIRMAN (Hon Max Trenorden): I agree with that point of view. But I did actually take it 
as an interjection. The parliamentary secretary is now on his feet. 

Hon MICHAEL MISCHIN: The answer is no.  

Hon KATE DOUST: I note that on, I think, Thursday or Friday last week there were a number of photos in the 
newspaper of young people who were alleged to have committed graffiti offences. I will not talk about the rest of 
that article at the moment, but I will talk about some comments that the Commissioner of Police has made about 
that issue. The issue was also picked up by the Premier and, I think, even the Minister for Police when they were 
at Claremont yesterday. The police commissioner made some comments in his opinion piece on Monday, 22 
November. He said that surely parents have responsibilities and we would be right to ask why it is that the rest of 
us have to pay for the clean-up. He talked about how we need to build parental culpability into some of our laws, 
particularly for restitution. I know that the parliamentary secretary has already made comment about the 
definition of a PBO and has said that clause 10 lists the range of constraints. Given that this type of commentary 
has arisen in the past few days, and there has been some sort of signal from government and the commissioner 
that perhaps they will need to start looking at other ways of modifying behaviour, which may include going back 
to the source and addressing parental responsibility and support issues, is the government going to seek to further 
change this legislation or other legislation to address those issues that have been canvassed publicly? I would be 
interested in the parliamentary secretary’s view, and then I will say something else about the issue of parental 
responsibility. 

Hon MICHAEL MISCHIN: I do not see how this is relevant to clause 3 of the bill. 

Hon KATE DOUST: Obviously, the government is trying to find ways to address this matter. The matter has 
been canvassed by the Premier, the police minister and the police commissioner as another method. All I am 
asking is: is the government considering making further amendment to this legislation or other legislation that 
may bring in the parents of the individuals who have been involved in antisocial behaviour? 

Hon MICHAEL MISCHIN: Again, Mr Deputy Chairman, this has nothing to do with clause 3 of the bill, 
which is the definitions clause. 

Hon KATE DOUST: That is all right, Mr Deputy Chairman; I will raise it at a later stage. 

Clause, as amended, put and passed. 

Clause 4: Constrained persons to be natural persons —  

Hon KATE DOUST: Again, because I am not a lawyer and the parliamentary secretary is, perhaps he will be 
able to explain this to me. Can he tell me what this clause means? What is a natural person deemed to be under 
this legislation? 

Hon MICHAEL MISCHIN: In law, persons can be either natural persons or incorporated associations or 
bodies of persons. This is to make it clear that we are talking about a natural person, not a legal entity such as a 
company and the like. 

Clause put and passed. 

Clause 5 put and passed. 

Clause 6: Court may make PBO after sentencing — 

Hon ALISON XAMON: The substance of this amendment is effectively the same as that of the amendment we 
debated to clause 3 seeking to remove the definition of “youth”. I move —  

Page 5, lines 12 to 15 — To delete the lines and insert —  

means a sentence imposed under the Sentencing Act 1995 section 39(2). 
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By way of explanation, this is obviously the primary provision that allows PBOs to be issued to juvenile 
offenders. As we canvassed in the discussion on clause 3, the Greens (WA) certainly are very much opposed to 
the inclusion of youth in this legislation primarily because it contradicts the principles of the Young Offenders 
Act, which has a focus on rehabilitation of youth rather than simply going straight to punitive provisions. As 
noted earlier, this bill is intended to capture youths who have committed low-level offences. As we have 
discussed previously, it is only a matter of a minimum of two offences with only the possibility of a third. We 
are not talking about repeated offences or even necessarily an ongoing pattern of behaviour. We are talking 
about potentially a youth committing an offence at the age of 13 and then committing another low-level offence 
at the age of 16. That does not in itself indicate a pattern of behaviour. The capacity to then publicise the nature 
of those offences on a website, which will then follow those children into adulthood and potentially for the rest 
of their lives, such is the nature of publication on the web, is obviously of grave concern. I suggest that this is the 
point at which a decision needs to be made on whether we are going to turn those principles on youth offending 
on their head or whether we are going to smarten up and recognise that the nature of what has been proposed in 
the Prohibited Behaviour Orders Bill is utterly inappropriate in dealing with juvenile offenders. 

Hon MICHAEL MISCHIN: The proposed amendment is another attempt to remove the reference to “youth” in 
the bill. No offences will be published under the publication provisions. It just goes to show how misconceived 
the idea is. What will be published are details of the fact of the PBO and its constraints to enable the enforcement 
of a civil order made by the court. No offences by a youth will be publicised. This amendment is opposed. 

Hon SALLY TALBOT: I was away from the chamber for part of the earlier debate, so I am sure that the 
parliamentary secretary will help me out if this matter has already been raised. In support of the amendment 
moved by Hon Alison Xamon, and reflecting the concerns of a very substantial number of members of this 
chamber about the provisions of this bill as they specifically relate to young people, can the parliamentary 
secretary tell me whether I am right in my understanding that, when the draft bill was circulated, the age that was 
nominated as the age at which a person could be subject to a PBO was 14 years of age? 

Hon Michael Mischin: That is correct.  

Hon SALLY TALBOT: That is correct; okay. That has been changed in the current bill, and the age at which 
offenders become subject to the provisions of a prohibited behaviour order is now 16. I ask the parliamentary 
secretary to give us some idea of the rationale that went into effecting that change. I ask for the reason that the 
government has obviously not been entirely deaf to the point of view that has been expressed very vigorously by 
various stakeholders that 14 is simply too young. I want to know what it was that the government heard that led 
it to respond in this way by raising the minimum age by two years to 16 years of age. 

Hon MICHAEL MISCHIN: The government received quite a number of submissions in the course of 
publicising the legislation through the green bill, and took on board some of the submissions that were made. 
The kinds of offenders that are intended to be targeted and dealt with by the bill are those hardened offenders for 
whom no other attempts by the court to encourage them towards rehabilitation or to constrain their actions by 
punishment and non-custodial orders have to date worked. The majority of those would fall within the age group 
of 16 years and over. We also recognised that the fact of publication was a significant step to take with juveniles; 
that was another matter that informed the government’s decision to limit the age to 16 years and above. 

Hon Sally Talbot: Would the parliamentary secretary repeat the last point about publication? 

Hon MICHAEL MISCHIN: Publication of identity and the like is a significant step to take, particularly in 
respect of juveniles, so that was one of the other factors that informed the government’s decision to limit the age 
to 16 years and above. 

Hon SALLY TALBOT: With respect, the parliamentary secretary used some of this language a bit loosely, 
which I guess is not a surprise because many on this side have made the point that the bill itself is couched in 
fairly loose language—language that leaves room for subjective interpretation of certain things. The 
parliamentary secretary refers to kinds of offenders; that argument is equally valid when applied to the 
arguments put by this side of the chamber that the age should be at least 18 years. I have asked the parliamentary 
secretary to talk to us about the government’s understanding of the difference, in respect of publication, in the 
damage that could be caused to a 14 or 15-year-old that will not be caused to a 16 or 17-year-old by the 
publication of details. This is a terribly important point. Too often on these points we get into discussions about 
people who have shown, by their behaviour, that they are in some sense irredeemable; they have stepped over a 
line and gone into a pattern of behaviour that means that they can no longer be reached by conventional 
techniques. I am really keen to find out from the parliamentary secretary where that line is drawn and how the 
government defines people on either side of it. I need something a little more specific than just the kinds of 
offenders. 
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Hon MICHAEL MISCHIN: I am not sure that there was actually a question in Hon Sally Talbot’s statement, 
but I can say this: there will always be an element of judgement on where the line ought to be drawn. The line 
between what is a juvenile and what is an adult is an arbitrary line, and some states use different criteria. 
Queensland, for example, uses the age of 17; we happen to use 18. Commonsense would tell us that some 
juveniles mature quicker than others. Experience would also show, from the profiles that I gave as examples 
during the second reading debate, that there are a small number of recidivist offenders who seem to be 
entrenched in a level of crime from which the courts have been unable to deter them. The choice has been made, 
as a matter of judgement, that 16 years of age and above is an appropriate age at which someone can be subject 
to a PBO in appropriate circumstances. As I have already explained at length and repeatedly, the fact of two 
prior convictions is only a necessary condition, it is not a sufficient condition; there are other factors that a court 
will have to take into account, and they are set out in clause 6(4). The appropriateness of an order will have to be 
judged by a court. I have already said this; I cannot expand any further on it and I do not propose to. 

Hon SALLY TALBOT: I am sorry the parliamentary secretary could not detect a question in my second 
contribution. I said that I did not think his response to my first question—which was the question—was 
adequate. Let me try to rephrase the question. The government was swayed by certain evidence between the time 
the draft bill was released and the time the bill we are now considering was tabled. The government was 
apparently swayed by the argument that 14 years of age is too young for certain things to apply. I want to know 
what those arguments were; what arguments did the government find convincing that led it to come back to the 
chamber and say, “Okay, we were wrong about 14, but we think 16 is appropriate”? What we are saying to the 
government now is, “Let’s take that argument a little further”. I am trying to establish some common ground 
with the government’s way of thinking, so that we can attempt to argue that we go a little further and extend the 
age to 18. 

Hon MICHAEL MISCHIN: The government considered that the people and the behaviours that we sought to 
target through the legislation were adequately targeted at the age of 16 and above, rather than anyone younger. 
That is what persuaded the government. 

Hon Sally Talbot interjected. 

The DEPUTY CHAIRMAN (Hon Max Trenorden): Hang on; the member needs the call from the Chair. The 
first member on her feet was Hon Adele Farina. If she wants to defer to Hon Sally Talbot, she may.  

Hon ADELE FARINA: I am happy to let Hon Sally Talbot continue that line of questioning. 

Hon SALLY TALBOT: Now I have forgotten what Hon Michael Mischin said. He said they were adequately 
targeted, but who is doing the targeting? 

Hon Michael Mischin: The government. 

Hon SALLY TALBOT: Yes, but I am not talking about what the government is doing to target; I am talking 
about the behaviour of a young person and the young person’s capacity in terms of developmental maturity and 
cognitive development. There was clearly something about 13 and 14-year-olds. When the government saw the 
evidence about the maturity and the cognitive developmental stages of 13 and 14-year-olds, that led the 
government to say, “No, sorry, we made a mistake. It’s too young.” Our argument is that 14 years and 15 years 
are too young as well. But if the parliamentary secretary cannot define for me the grounds on which that decision 
was made, it leads me to conclude that the parliamentary secretary does not actually have grounds for that 
decision. 

Hon MICHAEL MISCHIN: All that is argument, with respect, rather than fact. 

Hon Sally Talbot: But it is a fact that you changed the age. 

Hon MICHAEL MISCHIN: You are talking about evidence. The government was persuaded by argument that 
it was not necessary to — 

Hon Adele Farina: What argument — 

Hon MICHAEL MISCHIN: If Hon Adele Farina listens, I will tell her. It was not necessary to target anyone as 
young as 13 or 14, so we have not; we have chosen 16. 

Hon Adele Farina: Why? 

Hon MICHAEL MISCHIN: It is because, for a start, 16-year-olds are more mature as a rule than 13 or 14-
year-olds. Secondly, there are a significant number of offenders, a small group of them, who, as I have explained 
in the past, have committed a large number of offences for whom other dispositions have not worked, and we are 
seeking to address that. 
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Hon LINDA SAVAGE: I would like to follow on from the comments of Hon Sally Talbot, because in the 
course of the committee stage of this bill on 11 November—I will read from the uncorrected Hansard—I 
referred to question on notice 2663 that had been asked by Hon Giz Watson on 11 August 2010. It was about the 
research that had gone into the effectiveness of naming and shaming in reducing crime by offenders aged 16 
years and over. In response to that question by Hon Giz Watson, part of the answer provided by the government 
on 14 September was — 

The Minister is not aware of research which addresses specific impacts of inducing shame and 
humiliation on prolific low grade juvenile offenders specifically. Chappell and Lincoln (2009) express 
the opinion that “stigmatising shaming” is likely to have negative rather than positive rehabilitating 
outcomes for juveniles. 

I think the question that Hon Sally Talbot is asking and one that I would also be interested to know the answer to 
is: what was the basis for choosing 16 years as the cut-off point? It obviously still means that we are treating 
children under 18 years as adults. It has been a fundamental of juvenile justice practice in this state in my 
experience as a lawyer that we protect their identity because they are under 18 and they are children, and give 
them the opportunity to be rehabilitated. Bear in mind that the effect of naming them and, as proposed by this 
bill, having their name, picture and information about what they are allowed to do on a website could be 
damaging for their potential to rehabilitate and to grow up, which they may do when they become adults. 

Hon ADELE FARINA: I will try to make sure that I put my comments in a very clear question so that the 
parliamentary secretary actually understands that these are questions that require a response and not just him 
sitting there mute. 

Clause 6 of the bill provides the power for the court to make a prohibited behaviour order after sentencing. 
Members on this side have tried to understand why we need a PBO and how that differs from the range of 
options that are currently available to the government. I will read from the uncorrected Hansard of Thursday, 11 
November, in which the parliamentary secretary sought to explain the difference between a range of measures 
that are currently available to government and PBOs. With respect to conditional release orders, the 
parliamentary secretary stated — 

A breach of a conditional release order results in the person being resentenced for the original offence. 
For instance, if it involved someone who was up on his 200th charge of spraying a wall and the CRO 
related to the last of those offences, then, notwithstanding that person’s history, the chances of that 
person being sentenced to a term of imprisonment as a deterrent would be remote. All that person 
would be sentenced for is the last of those offences, which is likely to cop the same sort of penalty as 
that imposed for the previous 20 offences and which has not made any difference. 

My question to the parliamentary secretary is: is it intended with PBOs that a higher penalty would be imposed 
and that all the previous offences would be counted in determining what that penalty would be? Is that how it 
would be distinguished? 

Hon Michael Mischin: I have put this. 

Hon ADELE FARINA: No, the parliamentary secretary has not. 

Hon Michael Mischin: I have. Look back into Hansard prior to this. 

Hon ADELE FARINA: I am seeking clarification about what the parliamentary secretary said. The 
parliamentary secretary is required to answer questions that are put to him in this place. This place is a house of 
review. If the parliamentary secretary is really struggling with this, perhaps he should look for another form of 
employment. 

Hon Michael Mischin: No. Just ask them, but I’ve already answered them. 

Hon ADELE FARINA: The parliamentary secretary is required to answer questions. We are entitled to ask 
questions to seek clarification of what the government’s intent is with this bill. If the parliamentary secretary 
does not want to answer questions, then I will move a motion that the Chair report progress on the bill. 

The DEPUTY CHAIRMAN (Hon Max Trenorden): Have you moved the motion that you said you will? 

Hon ADELE FARINA: Yes, I will. The parliamentary secretary is clearly not interested in answering any 
question. There is no point in continuing with this farce. Consideration of the bill by the Committee of the Whole 
House has turned into a farce. The parliamentary secretary sits there and thinks that he is not actually required to 
answer questions! 

As to Progress 
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Hon ADELE FARINA: I therefore move without notice — 

That the Deputy Chairman report progress on the bill and seek leave to sit again. 

Hon NORMAN MOORE: This is a very unusual motion; indeed, it is usually a motion moved by the 
government. Obviously, it is the government’s intention to progress this bill. If Hon Adele Farina does not like 
the answers she is getting, maybe it is something to do with the questions. 

Hon Adele Farina: No, it’s nothing to do with the questions. They are reasonable questions. 

Hon NORMAN MOORE: Hon Adele Farina makes her own judgements and then she casts aspersions on 
others. 

Hon Adele Farina: No; it’s a question. 

Hon NORMAN MOORE: I am just simply saying to Hon Adele Farina that if she does not like the answers, 
sometimes she needs to look at what the questions are. 

Hon Adele Farina: We are not even getting an answer, and so how could we not like it? 

Hon NORMAN MOORE: The government will not support this particular motion. I suggest to the member that 
she keeps asking her question in the hope she might get the answer she wants, but I doubt it. 

Hon KATE DOUST: I just want to say a few words. I appreciate that the Leader of the House has sprung to his 
feet to defend the parliamentary secretary but he needs to appreciate that from our side it has been a very 
frustrating experience. We have a parliamentary secretary who does not believe in responding, who thinks that it 
is just a nuisance being in here, and who does not understand that he needs to provide information to us. I know 
that when the Leader of the House sat on this side of the chamber and we had bills that we had to take through 
the Committee of the Whole, the Leader of the House and a range of other members did not hesitate to ask 
questions because, as he reminded us, he was simply doing his job. We are doing our job, trying to inquire into 
the detail of this bill. It is very frustrating that this parliamentary secretary refuses to answer; refuses to get to his 
feet. 

Hon Michael Mischin: Well, that’s not true. I have, haven’t I? 

Hon KATE DOUST: Reluctantly on some occasions. 

Hon Michael Mischin: So that wasn’t true what you just said? 

Hon KATE DOUST: We also would like to keep moving forward. If the parliamentary secretary is not going to 
play his part appropriately, then the motion moved by Hon Adele Farina may be the only way forward at the 
moment until perhaps we can resolve how the parliamentary secretary wants to do his job. 

Hon NORMAN MOORE: How reporting progress is going to get you any answers to any questions is beyond 
me. 

Hon Adele Farina: Is he going to speak twice in a motion? How does he get to speak twice to a motion? 

Hon NORMAN MOORE: I presume it is in committee and we have 10 minutes each time. 

Hon Adele Farina: No, it’s not; it’s a motion. You don’t get to speak twice in a motion. 

Hon NORMAN MOORE: It is a motion moved in committee. 

Hon Adele Farina: What are you doing; making standing orders up as you go along? 

The DEPUTY CHAIRMAN: Members! 

Hon NORMAN MOORE: We are in committee, and in committee there are time limits which relate to 10 
minutes per speaker and we can speak as often as we like. 

Hon Adele Farina: But it’s a motion. 

Hon NORMAN MOORE: Moved in committee. But if the Deputy Chairman says I am out of order, he will 
soon advise me about it. 

The DEPUTY CHAIRMAN: What is in order is to speak to the motion and deal with it. Hon Adele Farina has 
moved that the Chairman report progress and seek leave to sit again.  

Question put and a division taken with the following result — 
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Ayes (12) 

Hon Matt Benson-Lidholm Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers 
Hon Helen Bullock Hon Sue Ellery Hon Ljiljanna Ravlich Hon Alison Xamon 
Hon Robin Chapple Hon Adele Farina Hon Sally Talbot Hon Linda Savage (Teller) 

Noes (17) 

Hon Liz Behjat Hon Brian Ellis Hon Robyn McSweeney Hon Max Trenorden 
Hon Peter Collier Hon Philip Gardiner Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Mia Davies Hon Nick Goiran Hon Norman Moore  
Hon Wendy Duncan Hon Alyssa Hayden Hon Helen Morton  
Hon Phil Edman Hon Col Holt Hon Simon O’Brien  

            

Pairs 

 Hon Ed Dermer Hon Donna Faragher 
 Hon Giz Watson Hon Jim Chown 
 Hon Jon Ford Hon Nigel Hallett 

Question thus negatived. 

Committee Resumed 

The DEPUTY CHAIRMAN (Hon Max Trenorden): We are dealing with the amendment moved by Hon 
Alison Xamon; that is, page 5, lines 12 to 15 — to delete the lines. 

Hon ADELE FARINA: Can the parliamentary secretary please advise the chamber whether it is the intention to 
take all previous offences into consideration on a breach of the PBO or at the point that the PBO is made? I am a 
bit confused, because the parliamentary secretary’s explanation here is that, with a breach of a conditional 
release order, the court does not get an opportunity to look at all the previous offences — 

Hon Michael Mischin: That is not what I said. 

Hon ADELE FARINA: If it is not what the parliamentary secretary said, I am happy to get it clarified. I did try 
to seek that a little earlier this evening but he declined to do so. The question now is: is it the case that in setting 
the penalty for the breach of the PBO the court would then have the capacity to look at the history of the 
antisocial behaviour offences and, therefore, impose a penalty that would be higher than if the court had the 
capacity to view only the last offence that gave rise to the PBO? 

Hon MICHAEL MISCHIN: Penalties for a breach of the PBO are at clause 35 of the bill. The usual sentencing 
principles would apply. One of the factors that would encourage a court to impose a greater penalty for a breach 
of the PBO is that it is a breach of a court order, the intention of which was to deter certain behaviour that would 
lead to criminal offending. Otherwise the usual sentencing principles would apply to that. It carries a penalty of 
up to two years’ imprisonment if it is a summary conviction or a conviction in the Children’s Court, and up to 
five years’ imprisonment if it is a breach of a Supreme or District Court order. 

Hon ADELE FARINA: The difference between a PBO and an intensive supervision order or an intensive youth 
supervision order, as I understand the parliamentary secretary’s explanation of the two supervision orders, is that 
the court may include a direction that the court considers reasonably necessary to secure good behaviour, which 
would suggest that at least in that part it is similar to a PBO. The parliamentary secretary goes on to say that the 
court can include a curfew requirement. Can a court, under an intensive supervision order or an intensive youth 
supervision order, impose a direction, as part of that order, that a youth not attend at a certain place or not 
socialise and mix with certain individuals? 

Hon MICHAEL MISCHIN: There are differences between them. The member must remember an intensive 
supervision order and an intensive youth supervision order are imposed as a sanction or punishment for a 
particular offence rather than on patterns of behaviour. Therefore, what is being looked at is something that is 
reasonably necessary to secure good behaviour in the individual but has to be related to the nature of the offence 
for which the individual has been convicted and for which the individual is being sentenced; whereas a 
prohibited behaviour order permits the court to look at the range of offending that has been committed by the 
offender in the past and pick up themes from that. If it is determined that there are certain groups of people who 
are relevant to the offender’s delinquent conduct, the court can target the PBO to address those particular 
patterns of behaviour. It is a far more flexible means of, hopefully, constraining an individual and directing him 
away from situations in which in the past he seems to have been more likely than not to get into trouble over. 

Hon ADELE FARINA: I am not clear about what the parliamentary secretary means by “far more flexible”. It 
seems to me that the sorts of orders or directions that can be imposed in intensive supervision orders and in 
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PBOs are similar. It is just a matter of whether it relates to a single offence or a range of offences over time that 
are antisocial behaviour offences. Is that the only distinction? 

Hon Michael Mischin: I was a bit distracted. 

Hon ADELE FARINA: I am trying to clarify the parliamentary secretary’s statement about them being more 
flexible. It seems to me that the directions that can be imposed under intensive supervision orders and intensive 
youth supervision orders are similar to those that can be imposed under a PBO; the only difference being that 
with intensive supervision orders we are dealing with a single offence and the imposition of directions in relation 
to a single offence, and with PBOs we are talking about two or more antisocial behaviour offences in a period of 
three years. Is that the only difference, but in reality the directions that can be imposed will be similar in that the 
court could direct, in either instance—a supervision order or a PBO—that the person not associate with certain 
people or not go to certain premises?  

Hon Michael Mischin: Are you talking about the conditions that may be applied under a PBO as opposed to 
conditions under an ISO? 

Hon ADELE FARINA: Yes. 

Hon MICHAEL MISCHIN: Firstly, the threshold is different. There are a range of offences that —  

Hon Kate Doust: She is otherwise occupied by your leader. I am interested in this; I am listening to what you 
have to say.  

Hon MICHAEL MISCHIN: As long as I do not have to repeat it when she gets back.  

Hon Kate Doust: Can you also explain for me, because I do not know, what are the thresholds for each—what 
kicks them off?  

Hon MICHAEL MISCHIN: An intensive supervision order—I went through these on the last occasion—
requires a presentence report, and can be made only for offences for which the statutory penalty includes 
imprisonment. Restrictions must always include a supervision requirement, which is not necessary under a PBO. 
It may include other requirements of a community-based order or a curfew requirement. If the order includes a 
supervision requirement, the court can give any directions it decides are necessary to secure the good behaviour 
of the offender. There are certain restrictions as to the sort of curfew requirement that can be imposed. When 
conditions are imposed under an ISO, they must be reasonably necessary to secure the good behaviour of the 
offender, so the onus is on the prosecution to establish that those restrictions are reasonably necessary to secure 
good behaviour. Under a PBO, clause 10(2) reads — 

… a court may impose such constraints on otherwise lawful activities and behaviour of a person as the 
court considers reasonably necessary to reduce the likelihood of the person committing a relevant 
offence.  

In that sense, it allows for orders and restrictions to be made of a broader kind that will encourage rehabilitation 
in a way that an ISO cannot.  

Hon KATE DOUST: I am pleased to hear the parliamentary secretary use the word “rehabilitation”. I think that 
is the first time we have heard the parliamentary secretary say that.  

Hon Michael Mischin: I have said it several times, actually.  

Hon KATE DOUST: The parliamentary secretary has explained the differences there. Can he explain to me 
why, in the case of juveniles, there was not simply an amendment to the Young Offenders Act that would have 
provided the government with the same opportunity to modify behaviour, rather than bringing in young 
offenders under PBOs?  

Hon MICHAEL MISCHIN: I suppose it is theoretically possible that under the Young Offenders Act and the 
like certain modifications could have been made to the existing orders, but intensive youth supervision orders are 
targeted at the commission of an offence. In dealing with an offender as a consequence of his conviction for that 
offence, the scheme under the Prohibited Behaviour Orders Bill is a broader one that embraces not only 
juveniles, but also adults, and is governed by different principles. They are civil orders with a view to attempting 
to channel people away from behaviour that in the past has made them more likely than not to commit criminal 
offences, and to impose a different scheme. Theoretically, it could have been done by amending the Sentencing 
Act or the Young Offenders Act, but that would have been a clumsy way of going about it, particularly when a 
scheme has its own regime and principles involved in it—the same way as we have a Restraining Orders Act as 
opposed to amendments to individual pieces of legislation such as the Sentencing Act and so on.  
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Hon KATE DOUST: The parliamentary secretary said it would have been a clumsier way to do it. Can he 
explain why it would have been clumsier than what we are dealing with now? I thought it would have been tidier 
in dealing with a set of people in the community than what we have in front of us.  

Hon MICHAEL MISCHIN: The government did not agree. Here, we have one piece of legislation—the 
principles that govern prohibited behaviour orders generally. If we wanted to do it for adults and juveniles, we 
would have had to encapsulate these principles in at least two other pieces of separate legislation.  

Hon Kate Doust: That is what the government does all the time, does it not—change a raft of legislation?  

Hon MICHAEL MISCHIN: That might be right, but we have chosen what we think is a better way of doing it.  

Hon LINDA SAVAGE: While we are discussing clause 6, I wonder whether the parliamentary secretary could 
explain something to me. Subclause (3) states that the prohibited behaviour order may be made on the 
application of the prosecutor or on the initiative of the court. Under what circumstances would the PBO be made 
on the initiative of the court? 

Hon MICHAEL MISCHIN: I thought we were dealing with the amendment proposed by Hon Alison Xamon, 
which is to remove the reference to juveniles.  

The DEPUTY CHAIRMAN: That is what we are dealing with.  

Hon MICHAEL MISCHIN: Hon Linda Savage’s question relates to subclause (3), which is a very different 
process. We are not dealing with youth; we are dealing with the manner in which applications are made.  

Hon LINDA SAVAGE: Perhaps you could help me, Mr Deputy Chairman. I understood that, in discussing 
clause 6, even if we are talking to the amendment, we could talk about any element of clause 6. Perhaps I am 
mistaken. Perhaps you could let me know whether I can or cannot do that.  

The DEPUTY CHAIRMAN (Hon Max Trenorden): We are debating the amendment that the lines to be 
deleted be deleted, not clause 6.  

Hon SALLY TALBOT: I wanted to again take up my point about the difference between the ages of 14 and 16 
years. I ask the parliamentary secretary: when the age of 14 was set in the draft bill, was there still the provision 
that the two offences that would be taken into account would go back three years?  

Hon MICHAEL MISCHIN: No, there was no three-year limitation at that time.  

Hon SALLY TALBOT: This really fuels my concern and adds a bit of additional substance to my argument. If 
the original provisions in the government’s first draft bill had the measures kicking in at the age of 14 years, and 
if the government has reconsidered the 14-year-old ceiling or floor, or however we want to describe it, as being 
too young, why are we now looking at provisions that kick in at the age of 16 but have a three-year mirror 
behind them so that an offence committed when a child is 13 is still part of the consideration of applying a PBO?  

Hon MICHAEL MISCHIN: The decision to insert a three-year period had nothing to do with age; it had to do 
with the practicalities of trying to prove offences that are more than three years old if we happen to need 
witnesses in order to establish something in order to form the foundation of a PBO.  

Hon SALLY TALBOT: I can see that that would be the case if we were dealing with a 50-year-old person who 
was engaging in antisocial behaviour. If I try to put myself into the government’s mindset, I can see that a three-
year period might be appropriate because perhaps one would not want to end up going back 10 years and say a 
person was a problem if it could be solved by a PBO. On the basis of what the parliamentary secretary just said, I 
cannot see why the government would not give very serious consideration to making the amendments that have 
been suggested in this place and probably a couple of other amendments foreshadowed—I think one is standing 
in my name—that would close off that window. If that is not done in any way as a result of changing the 
applicable age, by the parliamentary secretary’s own admission he can see that there is a critical difference 
between a 16-year-old who is having a PBO imposed on him or her because of crimes he or she committed at the 
ages of 13 or 14 and a 50-year-old, when we are looking at what the parliamentary secretary would call some 
kind of recidivist behaviour. 

Hon MICHAEL MISCHIN: The purpose of the three-year limitation was not to do with age. The purpose of it 
was an evidential facilitator for the practicalities of establishing a pattern of offending involving relevant 
offences over a period of time and saying that the relevant offences must fall within that three-year period rather 
than, say, five years before. It has nothing to do with age.  

Hon SALLY TALBOT: I will pursue this matter later in the debate; I am pretty sure we will get an opportunity 
to do that. I will move off this point by noting that if the government has removed 13-year-olds, 14-year-olds and 
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15-year-olds from the PBO legislation, surely that gives us the foundation for an argument to do something 
about this three-year window when it comes to 16-year-olds.  

I move on to another point. As the bill stands at the moment, we are talking about 16-year-olds and 17-year-olds. 
This is specifically the clause that we are debating at the moment. I ask the parliamentary secretary: as part of his 
argument that the clause should remain unamended, so the bill should still apply to 16-year-olds and 17-year-
olds, are there any provisions in the bill that would involve the parents of a 16-year-old and 17-year-old in the 
provisions of a PBO?  

Hon MICHAEL MISCHIN: As I have said in the past, clause 19 of the bill requires the court to take into 
account certain principles and considerations in determining youth-related PBO proceedings. Those principles 
are found at section 7(m) of the Young Offenders Act. Section 8 of the Young Offenders Act deals with the role 
of responsible adults. If the member is asking whether an adult can be subject to a PBO order made against a 
young person, I do not think there is any specific power to do that, because a PBO is an order directed to an 
individual, not a third party. 

Hon SALLY TALBOT: Did the parliamentary secretary say clause 19 of this bill? 

Hon Michael Mischin: Yes. 

Hon SALLY TALBOT: We are engaged on a bit of a parallel track here. I assume it is clear to everybody that 
everyone on this side of the chamber is arguing that we should not be going down this track of having PBOs. 
However, in the spirit of this house being a house of review, it is clearly our duty and our obligation to make 
sure that even if a bill, about which we detest every clause, is going to become law by virtue of the numbers in 
this Parliament, we make it the best bill that it possibly can be. That means, in the terms that we have been 
arguing, that it is the fairest and the most equitable bill that it possibly can be; and I would also want to add 
things like compassion and the possibility of redemptive sanctions. In that light, given that under the provisions 
of this bill a 17-year-old can be told that he cannot go to certain places or he cannot associate with certain 
people, would it not be sensible to include a provision that will oblige the court to ensure that the parents or 
guardians of the child are aware of the precise nature of those provisions? On the one hand, the parliamentary 
secretary is talking about children who, in his terms, are not living ordered lives, so they are probably not going 
to go home for tea at half past five in the afternoon. What hope is there that children living disordered lives will 
be able to report accurately to their parents or guardians that they are now subject to an order? We need to 
remember that a breach of this order will be a criminal offence. The order may say to a young person, “You must 
not keep company with Joe Blow and Jane Smith; and, if you are found keeping company with those persons, 
that will be a criminal offence.” Yet there is no provision in the bill to make the court responsible for ensuring 
that the principal adult in that child’s life will know what the provisions of the order are. It beggars belief that 
this can be thought to be an effective way of going about this. 

Hon MICHAEL MISCHIN: It beggars belief that what can be an effective way of going about this? 

Hon SALLY TALBOT: Okay. I will try again. I am not sure how much the parliamentary secretary missed, but 
everybody on my side of the chamber seems to know what I am talking about, so it must have contained some 
sort of coherence. 

Hon Michael Mischin: Well, not necessarily. 

Hon SALLY TALBOT: What I am saying is that a 16-year-old or a 17-year-old may be made subject to a PBO 
that places a restriction on that person’s behaviour. So, the person cannot go to certain places. That place may be 
quite specific. It may be a certain section of a park. 

Hon Michael Mischin: I heard all that bit. Which bit beggars belief? 

Hon Adele Farina: You need to hear it in context. 

Hon SALLY TALBOT: What I am suggesting, just to continue the point I am making, is that the PBO may also 
preclude contact with certain people. The parliamentary secretary has suggested that these young people are 
living what I would loosely call disordered lives. So they are probably not the sorts of kids who have got curfews 
on them or who are going to go home for tea at half past five. Therefore, what I am saying is that it would be 
eminently sensible to have a provision in the bill that obliges the court to ensure that the responsible adult in the 
child’s life, whether it be a parent or a guardian, is accurately informed about the provisions of the PBO, bearing 
in mind that it might be a specific person, or it might be a very specific place. As the bill stands at the moment, if 
the parliamentary secretary is correct when he says that clause 19 is the only place at which a court might find 
that it needed to involve adults, so there is no requirement for adults to be involved—the parliamentary secretary 
might want to listen; it looks like a lovely gadget that he has; I am not sure what it is — 
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Hon Adele Farina: He will miss the question again! 

Hon Michael Mischin: No. I am waiting for that bit. 

Hon SALLY TALBOT: I am saying that it beggars belief that the parliamentary secretary would think that the 
bill does not need to contain a provision that will oblige the courts to ensure that the responsible adults—the 
significant adults—in the child’s life are informed about the precise content of the PBO. It beggars belief that the 
parliamentary secretary would think that it would be more effective not to tell the parents than to have a 
provision that says parents and/or guardians must be informed about the precise stipulations of the PBO. 

Hon MICHAEL MISCHIN: I thank the honourable member for that observation, because it would beggar 
belief. That is why the government has provided for that, as the honourable member would know if she had 
bothered to read the legislation. 

Hon Sally Talbot: That is what I just asked you, and you referred me to clause 19. 

Hon MICHAEL MISCHIN: Yes, I did, in terms of the principles of juvenile justice. Clause 20 says — 

In youth-related PBO proceedings, the Young Offenders Act 1994 section 45 applies as if the youth-
related PBO were proceedings for an offence. 

If the member looks at section 45, she will see that it requires notification to responsible adults and the like. So 
all of that diatribe—that outrage—was based on a failure to understand the legislation. 

Hon SALLY TALBOT: I do thank the parliamentary secretary for that explanation. May I just point out that I 
did not think it was a diatribe. I thought it was a measured point, which I made, and which the parliamentary 
secretary made me repeat—because he was not sure whether he had heard it properly the first time, because he 
was not listening—in response to the parliamentary secretary’s advice that there was no provision. 

Hon Michael Mischin: I did not say that at all. 

Hon SALLY TALBOT: The parliamentary secretary referred me to clause 19, and now he is referring me to 
section 20! I am sorry, parliamentary secretary, but the Hansard will show that the parliamentary secretary did 
not refer me to clause 20 in his first answer when I asked whether there is a provision to involve adults. Can the 
parliamentary secretary assure me that, in the application of clause 20 of this bill, there is a requirement on the 
court to inform the parents or guardians of a child about the precise stipulations of a PBO? 

Hon Michael Mischin: Section 45 of the Young Offenders Act. 

Hon SALLY TALBOT: Hon Linda Savage has just found me section 45 of the Young Offenders Act, which 
states — 

(1) In proceedings against a young person for an offence, the court is to enquire into the reason if a 
responsible adult is not present … 

The section is headed “Responsible adult may be required to attend court”. This is exactly what I am asking, 
Mr Parliamentary Secretary: is there a requirement for the responsible adult to attend court, or is there a 
provision for a responsible adult to be invited to attend court if the court decides that that is necessary? This is 
exactly what I am talking about. I am not going to go through it again because I think that he understands. I am 
talking about being both involved in hearing how the decision is reached by the court and informed about the 
outcome. I am talking specifically about a PBO that may preclude a child from entering a certain place or that 
may preclude a child from keeping company with certain individuals. 

Hon MICHAEL MISCHIN: The current protocols and requirements of the juvenile justice system are 
specifically incorporated into the bill. If the member has a problem with the way that the juvenile justice system 
has been operating over the past eight years, there was an opportunity to fix that. But, at the moment, the same 
principles are applied. The court has to find out whether there is a responsible adult. If it cannot locate one, that 
does not stop it from proceeding; otherwise, it has to notify the responsible adult and the responsible adult would 
turn up and be treated in the same way as though the juvenile were being charged and dealt with and sentenced 
for an offence. 

Hon SALLY TALBOT: No. With respect, that is not my point, parliamentary secretary. The point that the 
parliamentary secretary has just made is in relation to proceedings against a young person for an offence. The 
whole point of a PBO is that it can be issued for behaviour that is not criminal behaviour. 

Hon Michael Mischin: Read clause 20. What does it say? 

Hon SALLY TALBOT: Clause 20 invokes clause 45. 
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Hon Michael Mischin: Yes; read what it says. What does it say? 

Hon SALLY TALBOT: Hon Kate Doust has already made the point about the Young Offenders Act. Far from 
trying to go back over old ground and demolish something that we have just decided is a problem for the sake of 
scoring a few political points, we are saying that this act can be used. The Young Offenders Act is working fine. 
What the government is doing is overlaying the Young Offenders Act with a couple of provisions that do not 
relate to criminal behaviour. That is the problem. I am asking the parliamentary secretary—my beggars belief 
comment was in relation to this—why he thinks it will work better doing it in this oblique way than it will by 
specifically inserting into the bill a provision requiring that parents be involved. In the last Parliament we went 
through a protracted debate in this house on, and there is a lengthy report from the Standing Committee on 
Legislation about, parenting orders. We have had that debate in this place previously. The whole point of that 
previous debate was that things work better when parents are educated. It is not just a matter of responding to 
transgressive behaviour by children. I would have thought that if the government was going to insist on leaving 
provisions relating to children in the bill, there ought to be some particular provisions relating to parental or 
guardian supervision of PBOs, not just a provision in the Young Offenders Act that relates specifically to 
criminal behaviour. With PBOs, we are trying to make sure that we do not get to criminal behaviour. 

Hon MICHAEL MISCHIN: We seem to have drifted off the point and onto something completely different. 
The principles of juvenile justice are picked up by this bill in order to operate within the confines of this bill. 
Clause 19 specifically picks up the principles of juvenile justice as a matter of substantive law. Clause 20 picks 
up the other procedural matters involving adults in particular. The member is saying that this applies to different 
sorts of proceedings, not offences. Clause 20 states —  

In youth-related PBO proceedings, the Young Offenders Act 1994 section 45 applies as if the youth-
related PBO proceedings were proceedings for an offence. 

The Young Offenders Act will be the primary legislation that a court dealing with juveniles will address in terms 
of the principles of juvenile justice. To then try to pick up all or some of those principles and reproduce them in 
the Prohibited Behaviour Orders Bill would seem to be a clumsy way of going about it and would run the risk of 
there being difficulties in interpretation of whether the principles ought to be read differently or the same and 
how the two sets relate to each other. Parliamentary counsel have chosen, in their wisdom, to do it this way by 
simply picking up those principles. 

Hon LINDA SAVAGE: I would appreciate it, Mr Chairman, if you would let me know whether this is an 
appropriate time to raise this matter, because I have previously spoken on clause 6. This follows on from the 
issue raised by Hon Sally Talbot. I raise the issue because on three occasions during the committee stage of this 
bill, Hon Michael Mischin has used the term “in loco parentis” in talking about the role of the courts in 
prohibited behaviour orders. Specifically, on 11 November he said — 

A PBO puts the courts in a position of acting in loco parentis in drawing boundaries for the behaviour 
of juveniles, hopefully to deter them from entering into situations in which they are more likely than 
not, on the basis of their extensive criminal history, and the failure of other dispositions to work, to 
reoffend. 

My understanding of the term “in loco parentis” as a legal term means that an individual assumes, not adopts, the 
rights, duties and obligations. Because Hon Michael Mischin used that term on three occasions, I am seeking 
some clarification of whether he is saying that the courts will, in a sense, act in a very selective parental role 
obviously by putting obligations and limitations on the person’s behaviour, which I think is what Hon Sally 
Talbot was in part speaking about when she talked about the role of parents in these orders. My understanding of 
the term “in loco parentis” in reference to the Prohibited Behaviour Orders Bill is that the role would extend only 
to the restricting of behaviour and would not extend to taking on any of the responsibilities for the care of a 16 or 
17-year-old, such as housing the person or ensuring that the person has the basic necessities. Can the 
parliamentary secretary explain to me what was meant when he used that term in relation to prohibited behaviour 
orders? 

The CHAIRMAN: Before I call on the parliamentary secretary, Hon Linda Savage sought some sort of 
guidance from the Chair when she stood. Can I make an observation, and I do so having been in the chair when 
we last debated clause 3. We had not obviously finished debate on clause 3 on that date. I make this particular 
point because, from watching the debate for the past hour or so, I fear that members may well be losing sight of 
where we are at. From what I can see on the supplementary notice paper, we are talking about clause 6, page 5, 
lines 12 to 15, to delete the lines and insert “means a sentence imposed under the Sentencing Act 1995 section 
39(2)”. The member is still talking about clause 6, and I acknowledge that. However, if am not mistaken, 
members need to get back to the fact that we are dealing with that particular amendment moved by Hon Alison 



Extract from Hansard 
[COUNCIL - Tuesday, 23 November 2010] 

 p9252c-9268a 
Hon Alison Xamon; Hon Michael Mischin; Hon Dr Sally Talbot; Deputy Chairman; Hon Adele Farina; Hon 

Linda Savage; Hon Norman Moore; Hon Kate Doust; Chairman 

 [14] 

Xamon; I have no problems with members talking about the rest of clause 6 after that. I put it to members that 
that appears to be where we should be, and the amendment standing in Hon Alison Xamon’s name is specifically 
as I have just read it. I do not know whether the committee wants to move down that pathway, but, in answer to 
the member’s question, that is where I consider we should be. 

Hon LINDA SAVAGE: Thank you Mr Chairman. That is why I prefaced my remarks by asking for some 
guidance. I raised the issue because the debate, as I was following it, had moved into that area, and I thought it 
was the appropriate time, if the Chair was in agreement, to raise that issue; but I will raise it later. 

The CHAIRMAN: All I would suggest to the member is that I give the call to the parliamentary secretary; he 
can answer as he deems appropriate, and the committee will move on from there. 

Hon MICHAEL MISCHIN: I will answer that, to facilitate it, because it will be asked in a minute anyway. The 
manner in which I used the term was to illustrate that the courts are being asked to constrain behaviour by using 
an instrument that allows them, by looking back on the offender’s past behaviour, to ascertain the elements and 
situations that are likely to result in the offender engaging in criminal conduct, and to place boundaries on the 
offender’s conduct and behaviour—boundaries that, in the case of a juvenile, would ordinarily be set by parents, 
but that the courts are required to set because the parents are either unwilling or unable to do so. 

Hon KATE DOUST: Before we move on, I notice that it has been a while since the amendment was moved. I 
did not seek the opportunity earlier, but I suppose now would be a good time to indicate that the opposition 
supports the amendment moved by Hon Alison Xamon. 

Amendment put and a division taken with the following result — 

Ayes (13) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Helen Bullock Hon Adele Farina Hon Sally Talbot  
Hon Robin Chapple Hon Col Holt Hon Ken Travers  
Hon Kate Doust Hon Lynn MacLaren Hon Alison Xamon  

Noes (16) 

Hon Liz Behjat Hon Phil Edman Hon Nigel Hallett Hon Norman Moore 
Hon Peter Collier Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Mia Davies Hon Philip Gardiner Hon Robyn McSweeney Hon Max Trenorden 
Hon Wendy Duncan Hon Nick Goiran Hon Michael Mischin Hon Ken Baston (Teller) 

            

Pairs 

 Hon Linda Savage Hon Donna Faragher 
 Hon Giz Watson Hon Jim Chown 
 Hon Jon Ford Hon Simon O'Brien 

Amendment thus negatived. 

Hon ALISON XAMON: I move — 

Page 5, line 27 — To delete “16” and insert — 

18 

Obviously, we have been discussing the reasons for this amendment, and it really gets to the crux of the entire 
bill. If the change is made to 18 years of age, the legislation will be applicable only to adults who can currently 
be named and identified if they have engaged in criminal behaviour. To the degree to which offenders will be 
identified, this amendment will create no different effect from the situation that currently exists. The intent of the 
amendment is to make sure that juvenile offenders cannot be made subject to this legislation. 

Hon MICHAEL MISCHIN: The government opposes the amendment. I have already canvassed the reasons 
behind the government’s decision to set the age at 16 and above. 

Hon SALLY TALBOT: Another aspect of this bill worries me. I know that this has been canvassed briefly 
before, but I am wondering whether the parliamentary secretary could comment on an aspect of this amendment, 
which simply seeks to change the age to 18. I refer to Australia’s obligations under a couple of United Nations 
conventions, particularly the United Nations Convention on the Rights of the Child. There are a couple of 
provisions there that are particularly relevant to this straight change from 16 to 18 years. It is to do not so much 
with the application of a PBO, but with the publication provisions. It is certainly something that we will raise 
later in connection with the amendment that we have foreshadowed to that particular clause of the bill. However, 
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under the United Nations Convention on the Rights of the Child, there are provisions that go directly to the 
question of protecting the child’s identity and ensuring that the child has a right to privacy. A child in this case 
clearly relates to a person under 18 years. I wonder how the parliamentary secretary thinks we are going to be 
able to defend ourselves against what will surely be an absolutely legitimate charge that we are violating that 
convention and those obligations that we have signed up to, bearing in mind that when we sign United Nations 
conventions, we are actually undertaking not to do certain things; we have promised that we will not behave in 
certain ways. I cannot see how we cannot be found in violation of that convention. I am sorry, my computer is 
not going to play with me here, so I will make the more substantive point later. But could I just get the 
parliamentary secretary to respond to that point about the contravention of those clauses in that convention? 

Hon MICHAEL MISCHIN: I had addressed these matters in detail on the last occasion that we were in this 
place going through the United Nations convention. I pointed out that what was a prohibition in this case is not a 
criminal matter; it is a civil matter. Secondly, there are already provisions in the Children’s Court of Western 
Australia Act that allow for publication and they do not seem to have caused any problem with the United 
Nations so far. Similar principles will apply to a PBO inasmuch as the purpose of it is not to identify for the 
purposes of an offence, but simply to enable the enforcement of the legislation. 

Hon ALISON XAMON: I would like to point out that the provisions that are available for identifying juvenile 
offenders currently are for the most serious of offences. They are not for low-level offences like the offences that 
are intended to be targeted by this legislation. This provision is actually, therefore, moving quite dramatically 
away from the way in which we have been approaching the issue of juvenile offenders. In particular, the 
rationale behind the need to actually identify juvenile offenders currently is never taken lightly, as it is about the 
most serious of offences and it is when the public is effectively at some serious risk of harm; even then, it is 
undertaken with the gravest of thinking. So, I think that what we are seeing here can in no way be construed as 
consistent with the way we have dealt with juvenile offenders to date. I think that it is concerning that the 
fundamental difference does not seem to be understood by this government. 

Hon KATE DOUST: I rise to ask a couple of questions about the amendment moved by Hon Alison Xamon to 
delete “16” and insert “18”. It is at this point that I am curious. In the second reading debate I made reference to 
the submission of the Commissioner for Children and Young People to the Attorney General about PBOs and I 
am wondering whether the parliamentary secretary is able to explain to us what was the view of the children’s 
commissioner on PBOs being applied to children under the age of 18 years rather than PBOs being applied to 
young people—adults—over the age of 18. I do not know whether the parliamentary secretary has had an 
opportunity to read her submission, but I would be interested in knowing what her view was about the age that 
the government has applied. 

Hon MICHAEL MISCHIN: I do not have the primary document, but it is my understanding from the notes that 
I have that she opposed the publication provisions, particularly in relation to children, and that was in relation to 
the green bill. The government’s response to that was to increase the threshold to 16 and above. It was not a 
direct response, I am informed, but in any event the government has taken on that submission and we have 
chosen 16 as the threshold. 

Hon KATE DOUST: Has the government been made aware by the children’s commissioner of her view on the 
age of 16 being the age that will be applied for when a PBO can be issued? Does she support 16 or does she not 
support 16? 

Hon MICHAEL MISCHIN: Just to clarify it: as I understand it, the children’s commissioner expressed 
particular concerns regarding the legislation. I do not know the specifics of those concerns. However, the 
specific objection that I have been speaking of is regarding publication. So, there are two elements to it: one is 
whether she opposes the idea of a PBO; the other is whether she opposes publication for anyone over the age of 
16. As far as that is concerned, no, her views have not been subsequently sought, nor has she volunteered her 
views on the publication of information for anyone who is under 18 but who is older than 16. But I presume that 
her objections are sustained. 

Hon KATE DOUST: I am not too sure whether the parliamentary secretary is able to do this, but I would be 
interested to read her submission to the Attorney General. I therefore ask: is the parliamentary secretary able to 
table that document and make it available to us to read so that we are clear on what her views are about PBOs? 

Hon MICHAEL MISCHIN: I note that the Attorney General summarised the views of the children’s 
commissioner in the course of consideration in detail of the bill in the other place. But as for providing a copy of 
the submission, I will have to inquire into that and get back to the member tomorrow. 

Hon Kate Doust: I’m sure we’ll still be here. 
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Hon MICHAEL MISCHIN: Is the member trying to tempt me that we might get it over early? 

Hon KATE DOUST: No; not at all. 

Hon SALLY TALBOT: Can I ask the parliamentary secretary: is a young person who is subject to a PBO 
classified as an offender? 

Hon MICHAEL MISCHIN: Classified where as an offender—for the purposes of the bill? 

Hon Sally Talbot: Yes. 

Hon MICHAEL MISCHIN: A person is not an offender for the purposes of the bill. 

Hon Sally Talbot: They are not an offender? 

Hon MICHAEL MISCHIN: No, not unless he has breached the PBO, in which case he is then committing an 
offence and is then subject to the usual principles of sentencing and disposition of anyone committing an 
offence. The member would have to explain a little bit more about what she means by “classified as an 
offender”. 

Hon SALLY TALBOT: That is fine. That is what I thought the parliamentary secretary would say, because 
clearly the behaviour that leads to the imposition of a PBO is not criminal behaviour. 

Hon Adele Farina: Yes, it is. 

Hon SALLY TALBOT: The antisocial behaviour is not criminal behaviour. Someone could engage in 
something that is not criminal behaviour and be subject to a PBO. 

Hon Adele Farina: That is a very interesting question. Perhaps the parliamentary secretary could answer that, 
because I am confused. 

Hon MICHAEL MISCHIN: Hon Sally Talbot was telling a story. No, it is wrong. 

Hon Adele Farina: Can you clarify what the position is? 

Hon MICHAEL MISCHIN: The threshold is that someone has to commit at least two relevant offences. That is 
one of the thresholds. A relevant offence is defined as an offence involving antisocial behaviour. The definition 
of antisocial behaviour is behaviour that causes or is likely to cause certain things to a member of the public. It is 
therefore not right to say what Hon Sally Talbot has put forward. 

Hon ADELE FARINA: May I then just seek some further clarification? If a person is required to have 
committed two offences, is the person then not an offender? 

Hon MICHAEL MISCHIN: A person who is liable to have made against him a prohibited behaviour order is 
certainly someone who has been an offender in the past, but it is not the offence that triggers the PBO. It is 
something that is not a punishment for an offence; it is not a sentence. Someone may be an offender and that is 
what brings him within the net and he is then captured by the provisions of the proposed act and that potentially 
makes him liable to a PBO. It depends on what context the member is looking at as to whether he is an offender. 
The PBO is not imposed for an offence. 

Hon ADELE FARINA: I am really confused now, because clause 6(2) reads — 

(2) Subject to subsection (4) and section 17, a court that has sentenced a person for an offence 
may, after imposing the sentence, make a PBO against the person. 

Is the parliamentary secretary saying that that is the only circumstance in which the PBO would be made? 

Hon MICHAEL MISCHIN: Yes, that is right; that is the only circumstance in which one would be made. 

Hon ADELE FARINA: I was momentarily distracted. I apologise to the chamber. I do not know whether the 
parliamentary secretary provided an answer to that question. Would he mind repeating it? I apologise. 

Hon Michael Mischin: I cannot quite remember what I said now. 

Hon ADELE FARINA: Okay. I can ask the question again. I am under the understanding that the only situation 
in which PBOs would be issued is where an offence has been committed. Is the parliamentary secretary now 
saying that PBOs can actually be imposed on someone who has not committed an offence? 

Hon MICHAEL MISCHIN: No, I have said the contrary. I have said that that is a precondition. That is what it 
says. A court that has sentenced a person for an offence may, after imposing the sentence, make a PBO against a 
person. It is not part of the sentence and it is not an automatic consequence of having sentenced someone, but it 
is one of the thresholds for the imposition of a PBO. It is what distinguishes it from some of the instances that 
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Hon Sally Talbot was exploring during her second reading contribution about antisocial behaviour, such as 
someone mopping floors too loudly and that type of thing. That is not something that can trigger application for 
a PBO. 

Hon ADELE FARINA: I thank the parliamentary secretary for that. Mr Chairman, I seek your guidance here in 
case I am out of order in asking this question at this point in time. My question relates to clause 6(4)(c), which 
states “the person has reach 16 years of age”. Is that as at the date of the offence or at the date of sentencing? 

Hon MICHAEL MISCHIN: It would have to be the date on which the court is making or deciding whether to 
make a PBO. 

Hon ADELE FARINA: We therefore have a situation in which a person just has to have turned 16 at the date of 
sentencing. Tough luck if his sentence day is the day of his sixteenth birthday; he will get a very different 
treatment than would be the case if he was on the court list the day before, which is a very interesting set of 
scenarios at play here. 

Mr Chairman, I do not know whether it is appropriate now that I foreshadow a further amendment. In the event 
that the amendment by Hon Alison Xamon does not get up—I would hate to think that that was the case—I will 
seek to make an amendment to clause 6(4)(c) to insert after the words “16 years of age” the words “as at the date 
of the offence”. Therefore, it will be clear that the person has to have committed an offence at the age of 16 years 
before the provisions of this legislation come into play, and not just because of how unfortunate he might be 
when being listed for sentencing on the court dates. I would therefore be looking to make that amendment. I 
foreshadow that so that members are aware of it in consideration of Hon Alison Xamon’s amendment. However, 
I would implore members of the chamber to support the amendment moved by Hon Alison Xamon, which is in 
keeping with our obligations under the charter of the United Nations, to which we are a signatory, and will be 
consistent with the position that the state has taken consistently on the treatment of children. 

Amendment put and a division taken, the Chairman casting his vote with the ayes, with the following result — 

Ayes (13) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Linda Savage Hon Ed Dermer (Teller) 
Hon Helen Bullock Hon Adele Farina Hon Sally Talbot  
Hon Robin Chapple Hon Col Holt Hon Ken Travers  
Hon Kate Doust Hon Lynn MacLaren Hon Alison Xamon  

Noes (15) 

Hon Liz Behjat Hon Phil Edman Hon Nigel Hallett Hon Norman Moore 
Hon Peter Collier Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Mia Davies Hon Philip Gardiner Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Wendy Duncan Hon Nick Goiran Hon Michael Mischin  

            

Pairs 

 Hon Ljiljanna Ravlich Hon Donna Faragher 
 Hon Jon Ford Hon Jim Chown 
 Hon Giz Watson Hon Simon O’Brien 

Amendment thus negatived. 

Progress reported and leave granted to sit again, pursuant to temporary orders. 
 


